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A NOTE ON THE RT. HON. H. V. EVATT, @Q.C., P.C., 
CHIEF JUSTICE OF THE SUPREME COURT OF 
NEW SOUTH WALES 
by 
J. G. STARKE, B.A., LL.B. (W.A.), B.C.L. (Oxon.) 
Barrister-at-law, New South Wales 


The new Chief Justice of the Supreme Court of New 
South Wales, the Right Honourable Herbert Vere Evatt, 
Q.C., P.C., who took office shortly after the opening of the 
new Term in February, this year, is surely the most 
distinguished scholar and jurist to be appointed to the 
position in the Court’s history. 


As a student at Sydney University, His Honour 
achieved an academic record almost without parallel, con- 
sisting of the degree of Bachelor of Arts with triple first 
class honours, the degree of Master of Arts, the degree of 
Bachelor of Laws with first class honours and the University 
Medal in Law, the Doctorate of Laws," and the Doctorate 
of Literature. 


After leaving Sydney University, His Honour had a 
very successful career at the Sydney Bar, taking silk in 
1929 at the early age of 35, and enjoying a large practice 
in appellate work, particularly in cases involving questions 
of Constitutional and Industrial Law. 


In 1930, at the age of 36, His Honour was appointed a 
Justice of the High Court of Australia, and remained on 
the Bench until 1940, when he resigned to enter Federal 
politics. His Honour still retains the distinction of being 
the youngest Justice ever appointed to the High Court. 
During his tenure of office as a member of the High Court, 
His Honour delivered a number of notable judgments in 
different branches of the Law, and exhibited unusual 
juristic versatility. It is difficult to single out particular 
judgments, but the writer’s own preferences remain Jolley 
v. Mainka (1933), 49 C.L.R. 242, at pp. 264-292; Australian 
Knitting Mills Ltd. v. Grant (1933), 50 C.L.R. 387, at pp. 
428-449, and R. v. Burgess, Ex parte Henry (1936), 55 
C.L.R. 609 at pp. 675-696 (a joint judgment with Mr. 
JUSTICE MCTIERNAN), where His Honour revealed complete 
mastery of the principles, respectively, of Constitutional 
Law, the law of torts, and International Law. The judgment 
in Australian Knitting Mills Ltd. v. Grant was a dissenting 
one, and was upheld by the Judicial Committee of the Privy 
Council when the case was heard on appeal (see [1936] 
A.C. 85). Authorities, such as Lord Wright, have com- 
mended his judgments. 


{1] Received, with the University Medal in Law, the only case of this 
happening in the history of the University. 
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His Honour’s published works include “The King and 
his Dominion Governors” (a treatise on the Crown’s reserve 
powers), “Australian Labour Leader” (a biography of W. 
A. Holman), “Injustice within the Law” (on the case of 
the Tolpuddle martyrs), “The Rum Rebellion” (relating to 
the period of Bligh’s governorship), and two authoritative 
books on the United Nations, “The United Nations’, and 
“The Task of Nations”. 


Resigning from the High Court to assist in the Com- 
monwealth’s war effort, he was elected to the House of 
Representatives. 


When the Curtin Government came into power in 
October, 1941, during the Second World War, His Honour 
became Attorney-General and Minister for External 
Affairs, both of which offices he held until 1949, when the 
Menzies Ministry succeeded the Chifley Government. From 
1946 to 1949 he was Deputy Prime Minister. 


As Attorney-General in the Curtin Government, His 
Honour was responsible for the legal framework of the 
complicated administrative side of Australia’s war effort. 
The magnitude of his achievement in coping with this 
immensely difficult task can best be appreciated in perspec- 
tive. Besides this, in his capacity as Minister for External 
Affairs, His Honour completely reorganised the Depart- 
ment of External Affairs, creating an Australian Foreign 
Service of first-rate quality, and laying solid foundations 
for the expansion of the Department in the post-war years 
and for the development of Australia’s intensified diplo- 
matic activities from 1945 to the present day. As 
Attorney-General, he was responsible for the constitutional 
amendment of the 1946 referendum, conferring on the 
Commonwealth power to legislate as to social services, 
making possible the subsequent important Commonwealth 
legislation in this field. During the War, His Honour was 
charged with several overseas missions of importance, and 
had the distinction of participating in meetings of the 
British War Cabinet. He was instrumental in securing 
much needed combat aircraft to support Australia’s war 
effort in the South-West Pacific, for which alone the people 
of Australia are very much in his debt.2) In 1942, his 
services were recognized by his appointment as Privy 
Councillor, 


His Honour played a leading part as Australian dele- 
gate to the San Francisco Conference of 1945, which drew 
up the United Nations Charter, and also in the Paris Peace 
Conference of 1946-7 for the conclusion of the Treaties of 





{2] His work in this connexion received special praise from Mr. W. 
M. Hughes, Australian Prime Minister of the First World War, as a 
vital contribution to the war effort. 
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Peace with Italy, Hungary, Rumania and Bulgaria. Many 
important provisions of the United Nations Charter have 
their origin in drafts or amendments for which His Honour 
was responsible. At the Paris Peace Conference His 
Honour advocated the establishment, on a permanent basis, 
of a European Court of Human Rights. In this connexion, 
his foresight and prescience have been subsequently 
vindicated, inasmuch as such a Court was in fact ultimately 
established and commenced to function in 1959 under the 
presidency of Lord McNair.™! 


In 1948 His Honour was elected President of the 
United Nations General Assembly at its Third Session 
(1948-1949). The so-called Berlin “blockade”, with its 
menace of world war, occurred during the course of his 
term of office, and in his capacity as President of the 
General Assembly His Honour exerted every possible effort 
to preserve peace, and with that complete impartiality con- 
sistent with the authority of his position. 


His Honour also presided over two important Confer- 
ences at Canberra in 1947, the South Pacific Conference 
of States which had dependencies or territories in the South 
Pacific, and the British Commonwealth Conference on the 
Peace Treaty with Japan. The result of the former confer- 
ence was the creation of the South Pacific Commission, 
which has achieved much for the welfare of native peoples 
in the South Pacific area. 


From 1951 to 1960 His Honour was leader of the 
Federal Labour Party in Parliament. 


His Honour has a world-wide reputation as statesman, 
jurist and internationalist. To that extent he has brought 
a new prestige and distinction to the office of Chief Justice 
of New South Wales, and it may be expected that his judg- 
ments will attract as much world attention as did those 
of Benjamin Cardozo when Chief Judge of the New York 
Court of Appeals, and of Lords Wright and Atkin. 


It is perhaps appropriate to end by quoting Cardozo: 


“The great tides and currents which engulf the rest of 
men, do not turn aside in their course and pass the 
judges by.” 


How true is this of the new Chief Justice, who has 
been in the very midst of the great events of the past two 
decades, having indeed contributed to their course, and 
who has always followed the path of justice whether on or 
off the Bench. 


{3] Mention should also be made of His Honour’s contribution, 1947- 
1948, to the establishment of the new State of Israel on the termina- 
tion of the Palestine Mandate. 
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UNIT TITLES IN VICTORIA 
by 


J. F. KEARNEY 
Barrister-at-law, Victoria 


In Victoria since 1953 there has been considerable 
subdivision of buildings into several separately owned flats, 
offices and other units, with a separate title for each of 
the separate units in the building. There are projects for 
“own your own flats’, “own your own office’, and for 
“separate titles”. These projects involve ideas which could 
be described as “land without earth” or “cubic titles” or 
“unit titles” or “stratum titles”. The projects are applied 
with existing buildings and new structures. 


The main methods of separate unit subdivision are the 
shares in a company scheme and the stratum title scheme. 


(1) The shares in a company scheme 


Under this scheme a company is formed to own, ser- 
vice, and administer a building and the units into which the 
building is subdivided. Members of the company who own 
specified shares are entitled to exclusive occupation of a 
specified flat or office or other unit in the building. There 
are detailed provisions for sharing use of common parts 
of the building, and for servicing and administration. The 
freehold title to the unit is not subdivided and remains 
at all times vested in the company. The member does not 
really own any freehold estate in his unit. The general 
basis and structure of this scheme is analogous in Victoria 
and in New South Wales. This scheme is mentioned only 
by way of introduction and is not specifically further con- 
sidered in this article. 


(2) The stratum title scheme 


(a) Outline of stratum title scheme: Under the 
stratum title scheme several separate titles are created 
giving a separate freehold estate in fee simple to each unit 
into which a building is subdivided. The unit is identified 
for subdivisional purposes by cubic measurements as being 
the land above or below or between specified levels and 
horizontal and vertical boundaries in a building, delimiting 
the space within the floors, ceiling and walls of the unit. 
The unit is later identified for title purposes by reference 
to its lot number on the plan of subdivision of the building, 
and by the Volume and Folio numbers of the Certificate 
of Title to the separate unit. The owner of each unit has 
the right to a separate certificate of title, security of title, 
security of tenure, and the freeholders’ rights of sale of 
leasing of mortgaging and of disposition by will. The 
rights and obligations of the separate unit owners and of 
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the service Company administering the stratum title scheme 
are regulated by the Provisions of the Contract of Sale, 
the Articles of Association of the service Company, the 
Common Deed between the purchaser and the service 
Company, the instrument of Transfer, the Charge, and 
s. 98 of the Transfer of Land Act 1958, which are outlined 
later in this article. The unit title under this scheme is 
described as a stratum estate scheme by the Victorian 
Parliament in legislation directly concerned with assisting 
these schemes, namely the Co-operative Housing Societies 
Act 1958 No. 9138 and the Trustee (Mortgages) Act 1959 
No. 6580. 


(b) The law: (i) The general law principle is that the 
owner of land owns everything above and below the sur- 
face. Cujus est solum ejus est usque ad coelum et usque ad 
inferos. Refer JAMES, V.C., in Corbett v. Hill“) There is 
also a convenient discussion and summary of this principle 
by SHOLL, J., in Symes v. Pitt. 


(ii) The Transfer of Land Act 1958, s. 4, provides that 
“land includes any estate or interest in land’. 


(iii) In Chirnside v. Registrar of Titles, the Full 
Court in effect affirmed that land may be transferred by 
reference to cubic content as well as by surface measure- 
ment. 


(iv) In 1952 the Statute Law Revision Committee 
reported to the Victorian Parliament that it was satisfied 
that a stratum of air space constitutes a legal interest in 
land and falls within the meaning of “land” in the Transfer 
of Land Act. There is convenient reference to that report 
in the Law Institute Journal of October 1953, p. 214. 


(v) Since 1953 many Certificates of Title to separate 
stratum units have been issued by the Registrar of Titles 
in Victoria. 


(vi) The Transfer of Land Act 1928, s. 212, provided 
that transfers of allotments in a subdivision included a 
grant of all such easements of way and drainage as may be 
necessary for the reasonable enjoyment of the allotment. 
That left serious problems of machinery to protect each 
unit owner’s rights in relation to support, roofing, walls, 
entry, exit, the supply of water, electricity, gas, sewerage 
and other “co-operative” factors. 





[1] (1870), L.R. 9 Eq. 671 at p. 673. 
[2] [1952] V.L.R. 412 at p. 425. 
[3] [1921] V.L.R. 406. 












Australian Conveyancer and Solicitors Journal, May, 1960. 


THE AUSTRALIAN LAWYER 1960 








(vii) The Transfer of Land Act 1958, s. 98 replaces 
what was the said s. 212 and was introduced to facilitate 
stratum title schemes. Section 98 provides inter alia that 
a transfer of an allotment of land by reference to an 
approved plan of subdivision is deemed to include a grant 
of (a) all such easements on over or under the land 
appropriated or set apart for those purposes respectively 
on the plan of subdivision as may be necessary for the 
reasonable enjoyment of the allotment transferred; (b) in 
the case of a subdivision of a building also such easements 
of way and support and for the supply of water, gas, 
electricity, sewerage, telephone and other services to the 
allotment transferred as may be necessary for the reason- 
able enjoyment of the relevant part of the building. 
Schemes in actual use prudently make additional more 
detailed provisions for such types of easements, rights and 
obligations. 


(viii) The Co-operative Housing Societies Act 1958 
No. 9138 was introduced to facilitate borrowing on the 
security of freehold estates in residential flats. That Act 
provides in effect that for the purposes of the Co-operative 
Housing Societies Act 1958 the purchase of land on which 
is situated a dwelling house includes the purchase of an 
estate in fee simple evidenced by a Certificate of Title 
under the Transfer of Land Act in an allotment of land 
above or below or between certain levels being the space 
or spaces occupied by a residential flat in a building which 
estate is called a stratum estate. That Act also provides in 
effect that a society shall not make any advance upon the 
security of such a stratum estate unless inter alia the 
Registrar, after consultation with the Registrar of Titles, 
approves a scheme submitted by the vendor for the sale 
of stratum estates in the building, the scheme must make 
adequate provision for and in relation to easements and 
similar rights necessary to the proper enjoyment of each 
of the stratum estates in the building. The scheme must 
also make adequate provision for and in relation to the 
rights and obligations of the proprietors of the several 
stratum estates with respect to matters affecting them in 
common, including the provision of common services, the 
maintenance, repair and insurance against fire of the 
building as a whole, and the use, control and maintenance 
of the land (called the residual land) upon which the 
building is situated so far as it is not comprised in the 
several stratum estates. 


(ix) The Trustee (Mortgages) Act 1959 No. 6580 
amends the Trustee Act 1958 to empower trustees to lend 
money upon the security of a mortgage of a stratum title 
in respect of a separate unit in a building. 
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(c) Machinery: The promotion of a separate stratum 
titles project may be outlined as follows: 


(i) The general owner (“the promoter”) of a building 
surveys and subdivides the building into several separate 
units, each unit being identified by a separate lot number. 
The plan of subdivision, if approved, is sealed by the 
relevant municipality and is lodged in the Office of Titles 
for registration with a view to issue of a separate Certificate 
to Title to each unit. 


(ii) The promoter forms a company (“the service 
company”) and transfers to the service company the 
residue of the land and building, that is, the surface of the 
land under and around the building, the common parts of 
the building, the foundations, roofs, common stairways and 
passage ways, outbuildings, common fixtures and fences. 
The service company issues groups of shares and each 
separate unit in the building is associated with a separate 
group of shares. The service company is a non-profit 
making company intended to operate the scheme for the 
benefit of the owners of the units. Care is taken to ensure 
that the service company does not attract taxation. The 
Articles of Association of the service company may pro- 
vide inter alia that owners of units in the scheme and only 
such owners are entitled to be shareholders or directors 
of the company. The Articles will contain detailed pro- 
visions about execution of a service agreement between 
the unit-shareholder and the service company, and 
detailed provisions governing the sale and transfer of 
shares. 


(iii) On the sale of a unit the purchaser enters into 
a Contract of Sale which makes general reference to the 
various elements of the scheme and the purchaser’s 
obligations. 


(iv) On payment of the price the purchaser receives 
a transfer of a freehold estate in fee simple in the “land” 
comprising his unit, a Certificate of Title (if issued) to 
his unit, and a transfer of the group of shares in the 
service company associated with his unit. The instrument 
of transfer of the land records several easements and 
covenants. 


(v) A common deed of agreement is made between 
the service company and the purchaser. Under the Deed 
the service Company grants the purchaser a lease or 
licence to share the use of the residual or common land for 
long periods within the limitations of the rule against 
perpetuities but intended to be virtually in perpetuity. The 
service Company agrees to maintain the grounds, founda- 
tions, roofs, common stairways, passage ways, fixtures and 
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service equipment, and to insure the whole of the building, 
including all units, to reinstate and rebuild in case of fire 
or other insured damage, to pay land tax, council rates, 
water rates (unless each unit is separately assessed), to 
provide and pay for such common services as may be 
agreed, to employ and pay a Manager of the scheme and 
building and an auditor. The Deed inter alia also contains 
covenants regulating the use and maintenance and servicing 
of the common parts of the building, and provisions for 
regular payments by unit owners to cover the cost of 
operating the common parts of the scheme. Care is taken 
to ensure that the lease or licence does not attract stamp 
duty. 


(vi) A charge over his separate unit is executed by 
the purchaser in favour of the service Company to operate, 
in the event of default, to secure payments under and 
performance of the Deed. The charge is noted on the 
separate Certificate of Title. 


Forms and precedents of Articles of Association, a 
Common Deed, a Transfer and a charge relating to a 
stratum title project are published in volume 13 of Butter- 
worths Australian Encyclopaedia of Forms and Precedents. 
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LAW AND EQUITY IN NEW SOUTH WALES 
by 


MALCOLM D. BrROUN, B.A., LL.B. 
Barrister-at-law, New South Wales 


The position prior to 1957 


The recent decision of N.S.W. Rutile Mining Co. Pty. 
Ltd. v. Eagle Metal and Industrial Products Pty. Ltd.“ 
clarifies the position of the relation of the courts of law 
and equity in N.S.W. about which there has been a good 
deal of doubt since the passage of the 1957 amendment 
to the Common Law Procedure Act.!! 


Prior to the passage in England of the Common Law 
Procedure Act of 1854 adopted in N.S.W. in 1857 and now 
contained in the Common Law Procedure Act 1899, ss. 
95-98, a defendant could not plead any matter at law which 
would entitle him to relief in equity. If he had some equity 
his only course was to go to the court of equity and seek 
an injunction to restrain the plaintiff in the action at law 
from executing or proceeding on his judgment. The 1857 
reform, still contained in s. 95 of the Common Law Pro- 
cedure Act, saved a defendant the trouble of going to the 
Equity Court and allowed him to rely on his equitable right 
by pleading it in the action at law in a certain limited class 
of cases: where the defendant could go to the Equity Court 
as a plaintiff and obtain an absolute, unconditional and 
perpetual injunction against the enforcement of the judg- 
ment at law. Such pleas could be dealt with conveniently 
within the ordinary framework of an action at law. If the 
defendant could prove the facts that would entitle him to 
such an injunction then instead of the court of law giving 
a judgment to the plaintiff and the court of equity an 
injunction to the defendant, the court of law gave a judg- 
ment for the defendant. As EVATT, J. said in Cowell v. 
Rosehill Racecourse Co. Ltd.™!: “The reason for the rule 
lay in the practical necessities of the case, the common law 
possessing no machinery for doing more than pronouncing 
judgment either for the plaintiff or for the defendant on 
specific issues.” That is to say, a court of law had no 
machinery for imposing conditions and limitations which 
peculiarly belong to the Equity Court. So if a defendant 
could prove some matter of fact which, while not entitling 
him to an absolute, unconditional and perpetual injunction, 





[1] New South Wales Full Court, 10 September 1959 (not yet 
reported). 


[2] Act No. 13 of 1957, s. 5. 
[3] (1937), 56 C.L.R. 605 at p. 645. 
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did entitle him to go to the Equity Court as a plaintiff and 
obtain an injunction on certain conditions, then he still had 
to go to equity and s. 95 was no use to him. 


The recent amendments and the Rutile Case 

The new s. 98 passed in 1957 reads in part as follows: 
“98 (1) Any such equitable plea or equitable replication 
may be pleaded notwithstanding that upon the facts 
pleaded the relief on equitable grounds would not be an 
absolute, perpetual and unconditional injunction, but if on 
the facts pleaded that relief would not be such an injunction, 
the Court or Judge shall make an order that the action be 
transferred into the jurisdiction of the court in equity.” 

There was some doubt after this section had been 
passed just how much this extended a defendant’s rights 
to rely on principles of equity in common law pleadings. 
But it has now been settled by the Rutile Case (supra) 
that the section is purely procedural. The procedures 
remain alternative — a defendant can plead nothing in the 
action at law which he could not rely on as a plaintiff 
in seeking relief from a court of equity. The section has 
not extended the substantive law by enabling a defence to 
be raised which could not previously have been relied on 
by any other means. It is a modest reform —to transfer 
an already existing action is normally more convenient 
than to commence an entirely new suit. As was said by 
SUGERMAN, J.: “It was thought desirable to retain the 
peculiar feature of our procedure which in some cases 
constrains a suitor to go from a judge in one room to a 
judge in another room but it was thought better to send 
him there by a different route.” 


In the Rutile Case the defendant wished to rely on a 
promissory estoppel, such as was dealt with in the High 
Trees Case,"! but, as has been held several times before, 
the court held that this was a principle of equity which 
could be relied on only by a defendant in equity and which 
would not support a claim for substantive relief by a 
plaintiff — it could only be used as a basis for denying 
substantive relief to a plaintiff in equity. Accordingly, the 
defendant, Eagle Metal, could not go to equity as a plaintiff 
and seek relief on the basis of that principle, and 
accordingly he could not plead it as a defence in the action 
at law. 


The section is, of course, in form purely procedural 
and it would be surprising if it did alter any substantive 
principles of law. But the construction of the section 
adopted by the court turns mainly on the meaning of the 
words “Any such equitable plea”. SUGERMAN, J. said: “The 


[4] Central London Property Trust Ltd. v. High Trees House Ltd., 
{1947] K.B. 180; [1956] 1 All E.R. 256. 











OO 


2S Oo ms ~~ Om 


@o 


+m 















and Solicitors Journal, May, 1960. 


Vol. 13 LAW AND EQUITY 75 





expression ‘any such equitable plea’ in s. 98 is plainly a 
reference to the plea by way of defence on equitable grounds 
which s. 95 permits to be pleaded, that is to say, a plea of 
facts which would entitle the defendant to relief on 
equitable grounds against a judgment if obtained.” 

The procedure for transfer and subsequent proceedings 

The procedure to transfer to the Equity Court is by 
summons to a Judge in Chambers. If the judge is satisfied 
that the requirements of s. 98 have been met then the 
section is mandatory and he must make an order. But he 
has to be satisfied that those requirements are met, i.e., 
that (1) the defendant would not, if the facts pleaded were 
proved, be entitled to an absolute permanent and uncon- 
ditional injunction in equity to restrain the plaintiff from 
proceeding on his judgment at law, and (2) the defendant 
would, if the facts pleaded were proved, be prima facie 
entitled to an injunction, i.e., one on terms or conditions of 
some sort. The judge on the hearing of the summons to 
transfer could not decide whether or not such an injunction 
would be granted and whether or not the plaintiff has any 
matter which might be a defence to the defendant’s claim 
for an injunction, since if the judge were to do that, then 
there would be nothing left for the Equity Court to do 
when the action got there but deal with the facts and merits 
of the purely legal part of the case, and the transfer would 
be pointless. 

After transfer the court of equity continues with the 
action, i.e., a new equitable proceeding is not begun, but 
the Equity Court finds itself virtually sitting in common 
law and also entertaining an application for an injunction 
at the same time. 


As was said by SUGERMAN, J.: “An action having been 
‘transferred into the jurisdiction of the court in equity’ 
remains in all respects, except the procedural and (in a 
sense) the jurisdictional, a common law action. A claim 
after transfer remains a claim founded on common law 
principles and rules and does not become, on transfer, a 
claim for damages as a new form of equitable relief. The 
claim to damages, as of right, for a breach of contract or a 
wrong does not become subject to the discretionary con- 
siderations which govern equity’s award of its own peculiar 
remedies. The only qualification upon the determination of 
the dispute upon purely common law rules and principles 
is that the defendant at law who is now the defendant in 
equity, is able to rely, in answer to the claim based on 
common law principles, upon those matters whose pleading 
has led to the transfer of the action. The total result 
achieved in the one proceeding being such as could pre- 
viously only have been achieved as the combined result of 
an action at law and a suit in equity.” 
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did entitle him to go to the Equity Court as a plaintiff and 
obtain an injunction on certain conditions, then he still had 
to go to equity and s. 95 was no use to him. 


The recent amendments and the Rutile Case 

The new s. 98 passed in 1957 reads in part as follows: 
“98 (1) Any such equitable plea or equitable replication 
may be pleaded notwithstanding that upon the facts 
pleaded the relief on equitable grounds would not be an 
absolute, perpetual and unconditional injunction, but if on 
the facts pleaded that relief would not be such an injunction, 
the Court or Judge shall make an order that the action be 
transferred into the jurisdiction of the court in equity.” 


There was some doubt after this section had been 
passed just how much this extended a defendant’s rights 
to rely on principles of equity in common law pleadings. 
But it has now been settled by the Rutile Case (supra) 
that the section is purely procedural. The procedures 
remain alternative — a defendant can plead nothing in the 
action at law which he could not rely on as a plaintiff 
in seeking relief from a court of equity. The section has 
not extended the substantive law by enabling a defence to 
be raised which could not previously have been relied on 
by any other means. It is a modest reform —to transfer 
an already existing action is normally more convenient 
than to commence an entirely new suit. As was said by 
SUGERMAN, J.: “It was thought desirable to rétain the 
peculiar feature of our procedure which in some cases 
constrains a suitor to go from a judge in one room to a 
judge in another room but it was thought better to send 
him there by a different route.” 

In the Rutile Case the defendant wished to rely on a 
promissory estoppel, such as was dealt with in the High 
Trees Case,"! but, as has been held several times before, 
the court held that this was a principle of equity which 
could be relied on only by a defendant in equity and which 
would not support a claim for substantive relief by a 
plaintiff — it could only be used as a basis for denying 
substantive relief to a plaintiff in equity. Accordingly, the 
defendant, Eagle Metal, could not go to equity as a plaintiff 
and seek relief on the basis of that principle, and 
accordingly he could not plead it as a defence in the action 
at law. 

The section is, of course, in form purely procedural 
and it would be surprising if it did alter any substantive 
principles of law. But the construction of the section 
adopted by the court turns mainly on the meaning of the 
words “Any such equitable plea”. SUGERMAN, J. said: “The 


[4] Central London Property Trust Ltd. v. High Trees House .Ltd., 
{1947] K.B. 180; [1956] 1 All E.R. 256. 
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expression ‘any such equitable plea’ in s. 98 is plainly a 
reference to the plea by way of defence on equitable grounds 
which s. 95 permits to be pleaded, that is to say, a plea of 
facts which would entitle the defendant to relief on 
equitable grounds against a judgment if obtained.” 

The procedure for transfer and subsequent proceedings 

The procedure to transfer to the Equity Court is by 
summons to a Judge in Chambers. If the judge is satisfied 
that the requirements of s. 98 have been met then the 
section is mandatory and he must make an order. But he 
has to be satisfied that those requirements are met, i.e., 
that (1) the defendant would not, if the facts pleaded were 
proved, be entitled to an absolute permanent and uncon- 
ditional injunction in equity to restrain the plaintiff from 
proceeding on his judgment at law, and (2) the defendant 
would, if the facts pleaded were proved, be prima facie 
entitled to an injunction, i.e., one on terms or conditions of 
some sort. The judge on the hearing of the summons to 
transfer could not decide whether or not such an injunction 
would be granted and whether or not the plaintiff has any 
matter which might be a defence to the defendant’s claim 
for an injunction, since if the judge were to do that, then 
there would be nothing left for the Equity Court to do 
when the action got there but deal with the facts and merits 
of the purely legal part of the case, and the transfer would 
be pointless. 

After transfer the court of equity continues with the 
action, i.e., a new equitable proceeding is not begun, but 
the Equity Court finds itself virtually sitting in common 
law and also entertaining an application for an injunction 
at the same time. 

As was said by SUGERMAN, J.: “An action having been 
‘transferred into the jurisdiction of the court in equity’ 
remains in all respects, except the procedural and (in a 
sense) the jurisdictional, a common law action. A claim 
after transfer remains a claim founded on common law 
principles and rules and does not become, on transfer, a 
claim for damages as a new form of equitable relief. The 
claim to damages, as of right, for a breach of contract or a 
wrong does not become subject to the discretionary con- 
siderations which govern equity’s award of its own peculiar 
remedies. The only qualification upon the determination of 
the dispute upon purely common law rules and principles 
is that the defendant at law who is now the defendant in 
equity, is able to rely, in answer to the claim based on 
common law principles, upon those matters whose pleading 
has led to the transfer of the action. The total result 
achieved in the one proceeding being such as could pre- 
viously only have been achieved as the combined result of 
an action at law and a suit in equity.” 
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Accordingly, as was said by ELSE-MITCHELL, J., “save 
in exceptional cases if the Equity Court so directs, new 
pleadings in the action should not be required in that court 
and the action should proceed on the original pleadings 
as filed at law together with any replication which may be 
filed after transfer’. The Equity Court is also, under the 
amending section, given power to give judgment for a legal 
claim and make whatsoever order of a common law or 
equitable character is appropriate in the circumstances, 
and is given power to determine the plaintiff’s legal claim 
as well as the defendant’s equitable claim. Therefore it 
would seem that, whereas the court of law under s. 95 
gives a simple judgment for the defendant instead of a 
judgment for the plaintiff and an injunction for the 
defendant, that will not be the position in the Equity Court 
under s. 98. The Equity Court will have to determine the 
legal rights of the parties and give judgment for the 
plaintiff or not as the case may be, and then, on such terms 
and conditions as it sees fit grant the defendant an injunc- 
tion against the very judgment which it itself has just 
given. The reason for this is that the section does not 
create a new type of remedy, previously unknown both to 
law and to equity, of conditional damages, but merely 
enables the one court to deal both with the legal and 
equitable rights and remedies simultaneously at the one 
hearing without the duplication which would result from 
two separate hearings. . 


Weaknesses of the new system 


But it is difficult to say why the legislature saw fit to 
confer on the Equity Court powers to make legal deter- 
minations when it would seem to be much more convenient 
and to save a pointless and perhaps contested application 
to transfer to equity, to have given the common law courts 
power to deal with equitable matters. If that course had 
been adopted the action could be properly dealt with in 
the court in which it was commenced with less confusing 
of jurisdictions than occurs under s. 98. It is said that the 
matter must go to equity because the court of law does 
not have the machinery. But it would seem easier to give 
it the machinery in effect by allowing a judge to sit simul- 
taneously in both jurisdictions in the one matter without 
the need of a transfer to equity, as to do precisely the same 
thing—i.e., having a judge in effect sit simultaneously in 
law and in equity—after a transfer to equity. The pre- 
ference for the Equity Court may be because of its lack 
of juries, but that matter could have been readily dealt 
with by the legislation in respect of such part-law part- 
equity actions. As to the possible explanation that it was 
thought better that equity judges should deal with the 
principles of equity, this result has not been achieved, 
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because in fact, under this section the common law judge 
has to decide the commonly far more abstruse question 
of whether on the facts as alleged in the pleadings there is 
a prima facie right to a conditional injunction, and the 
equity judge is then left to determine the facts and whether 
the plaintiff has any other equity to override the defendant’s 
equity, and what the conditions should be, if any, and to 
consider the wide range of discretionary matters which 
are a feature of injunctions. 


The procedure is in fact so lacking in simplicity that, 
in cases where the defendant has no purely legal defence 
to an action, he will probably save costs and time by 
allowing judgment to be signed by default on the action 
at law, and by commencing proceedings himself in equity. 
The costs of a statement of claim would be about the same 
as those of a plea; the proceedings in equity will be simpler 
for the absence of any purely legal issues; the ultimate 
result will be the same; and there would be no summons 
to transfer. It is conceivable that in some cases where the 
defendant does have some legal defence quite distinct from 
his equitable defence, it will be easier and cheaper not to 
plead the equitable defences at law, but to start off the 
equity part of the dispute in the Equity Court. The curious 
outcome of this is that it will be only really convenient to 
use this procedure of transferring to the Equity Court 
when there is a substantial legal defence which cannot 
easily be separated from what limited equitable defence 
there may be — that is to say, when the principles involved 
are predominantly those of law and not equity. 


Alternatives open to plaintiffs 


Where an equitable plea is filed at common law and the 
defendant applies under s. 98 to transfer the action to 
equity, the plaintiff has three courses open to him: 


(1) to concede that it should be so transferred, or 


(2) to say that the plea is valid under s. 95 (because the 
injunction if granted would be absolute, unconditional 
and perpetual), or 


(3) to demur to the plea (or if the action is in ejectment, 
take out a summons to strike out the defence), since 
if the application to transfer to equity is refused and 
the plaintiff has not demurred then a plea will be left 
on the file which should not be there and there will be 
no proper issues for trial. 


In drawing such an equitable plea, a good practice 
would seem to be, after putting on the heading and any 
purely legal pleas in the usual form, to draw the equitable 
plea as if it were a statement of claim in equity. 
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DEATH DUTIES ON GIFTS WITH STRINGS — 
THE SEQUEL IN WESTERN AUSTRALIA 
by 
P. R. ADAMS, LL.M. 

Barrister and Solicitor, Western Australia 


Those to whom the Chick Case" and its implications®! 
came as a shock will be interested to hear that one State 
Parliament has taken legislative action to temper the 
harshness of s. 74 (2) (b) of the Administration Act 
1903-1956, which is the counterpart of s. 102 (2) (d) of 
the N.S.W. Stamp Duties Act 1920-1956. 


It will be remembered that these subsections, in effect, 
include in a deceased person’s estate for State death duty 
purposes, the value of any property the subject of a gift 
made by the deceased at any time if bona fide possession 
and enjoyment has not been assumed by the donee 
immediately upon the gift and thenceforth retained to the 
entire exclusion of the person making the same. 

The Chick Case highlighted what many people had 
overlooked, that the section operated where a donor had 
made a gift of land and at some time thereafter entered 
into a partnership which had the right to use the land. 

The position in Western Australia has been changed 
by the Administration Act Amendment Act 1959 and s. 74 
(2) has been amended to read as follows :— 

“(2) Every gift inter vivos — 

(a) if made within twelve months before the 
death of the person making the same; or 
(b) if made within three years before the death 
of the person making the same, if such gift 
relates to property of which possession and 
enjoyment has not been bona fide assumed by 
the person taking under such gift forthwith 
thereafter, and thenceforward retained to 
the entire exclusion of the person making the 
same, and without any reservation to that 
person of any benefit to him by contract or 
otherwise 
shall be deemed to have made the property to 
which such gift relates chargeable to the extent 
of the value of the gift at the time it was made, 
on the death after the commencement of this 
section of the person making the gift, with the 
payment of the duty payable under this Act, as 
though part of the estate of the person making 
the disposition.” 


[1 24 [1958] 2 All E.R. 623. 
[2] See (1959), 12 A.C. & S.J. at p. 3 et seq and p. 154 et seq. 
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The old subsection (2) (b) applied to gifts made “at 
any time”. These words have been struck out by the 
amending Act and replaced by the words “within three 
years before the death of the person making the same’”’. The 
question of the relevant date for valuation of a gift for 
death duty under the subsection has also been resolved by 
inserting after the word “chargeable” the words “to the 
extent of the value of the gift at the time it was made”. 
The amending Act also gives these amendments retro- 
spective effect from 1 July 1956 and makes provision for 
refunds of duty to be allowed in cases where excess duty 
has been paid since that date. 


As a result of these amendments a gift in Western 
Australia will be included in a testator’s estate for death 
duty purposes only where it was made:— 

(a) within twelve months before death, or 


(b) within three years before death if the donor has 
not been completely excluded from some interest 
in the subject matter of the gift during that time. 


Where a gift is dutiable the value for duty will be the 
value at the time of the gift. 


Gifts more than three years old at the date of the 
donor’s death are now completely excluded no matter what 
interest the donor enjoyed after the gift was made. 





CURRENT LEGISLATION 
COMMONWEALTH 


Patents Act 1952-1955 
Amendment Bill before Parliament. 


Trade Marks Act 1955-1958 
Amendment Bill before Parliament. 


NEW SOUTH WALES 

Companies (Amendment) Bill before Parliament, to provide amongst 
other matters, issue of debentures for unsecured deposits or loans; 
prohibition of acceptance of deposits and loans other than through 
the issue of prospectus; advertisements offering shares and deben- 


tures deemed to be prospectuses; appointment of trustees for 
debenture holders; etc. 


Conveyancing (Strata Titles) 1959 
Bill before Parliament. 


Co-operation Act 1923 
Amendment Bill before Parliament. 
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CASE NOTE 


Residence of Companies 


Companies residence—central management and control— 
where contrary to the constitution of the company.—Three 
companies incorporated and registered in Kenya were all 
wholly owned subsidiaries of an English company. The 
question arose whether the African companies were “resi- 
dent in the United Kingdom” within the meaning of s. 20 
(9) of the Finance Act, 1953 (U.K.), so as to enable the 
appellant company, an English subsidiary of the same 
parent company, to deduct from its profits, for income tax 
purposes, certain payments made by it to the African sub- 
sidiaries. The articles of association of the African com- 
panies placed their management in the hands of their 
directors and expressly provided that directors’ meetings 
might be held anywhere outside the United Kingdom. How- 
ever, in contravention of these provisions, the directors of 
the parent company took over the management and control 
of the subsidiaries, the local directors standing aside and 
not exercising any real control over their companies. 


The House of Lords held that the residence of a com- 
pany was fixed by its actual place of management and not 
by the place where it ought to be managed. The question 
where control and management abide must be treated as 
one of fact or “actuality”. Nothing could be more concrete 
than the acts of management which enabled a Court to find 
as a fact that central management and control is exercised 
in one country or another and it did not alter the character 
of these acts in any way that to a greater or lesser extent 
they were irregular, unauthorized, or unlawful. Accord- 
ingly, as every decision of importance that concerned the 
running of the African companies was being taken in 
London, the seat of central management and control was, 
and the companies were held to be resident in, the United 
Kingdom. Dictum of LORD LOREBURN, L.C., in De Beers 
Consolidated Mines Ltd. v. Howe (1906), 5 T.C. 198, at 
p. 213, applied (Unit Construction Co. Ltd. v. Bullock (In- 
spector of Taxes), [1959] 3 All E.R. 831 (H.L.)). 




















OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 
SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 


Five Characteristics which make it an Ideal Beneficiary :— 


Its purpose is definite and unchanging. 

Its record is amazing. 

Its scope is far-reaching. 

Its activities can never be superfluous 

WILL ALWAYS NEED THE BIBLE. 

Its significance is Eternal. 

Correspondence and enquiries from: 
THE VENERABLE ARCHDEACON H. M. ARROWSMITH 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 

SYDNEY 


Telephone MA 4938 
or to the State Secretaries ut the following addresses:— 
361 George Street, Brisbane 
95 Bathurst Street, Sydney 
241-3 Flinders Lane, Melbourne 
44 Brisbane Street, Launceston 
73 Grenfell Street, Adelaide 
167 St. Georges Terrace, Perth 
Garema Place, Civic Centre, Canberra. 
Mary Street, Port Moresby 
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